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which the land was offered. Thereafter defendant prepared an agree- 
ment, which also was not according to terms. The broker did not 
procure the execution of a written contract for the sale of the laud 
before the expiration of his authority. Held, that as the acts of 
defendant were not unauthorized, and that did not prevent the broker 
from preparing a contract of sale embodying the terms agreed upon 
and procuring its execution, the broker is not entitled to commission 
because of defendant's acts. 

[Ed. Note. — For other cases, see Brokers Cent. Dig. §§ 79, 81, 
94-96; Dec. Dig. § 63.* 2 Va.-W. Va. Enc. Dig. 629; 14 Va.-W. Va. 
Enc. Dig. 176; 15 Va.-W. Va. Enc. Dig. 145.] 

Error to Corporation Court of Staunton. 

Action by J. F. Tannehill, Jr., against C. R. Caldwell and wife. 
There was a judgment for plaintiff, and defendants bring error. 
Reversed and remanded. 

Fitzhugh Elder and /. M. Perry, both of Staunton, for plain- 
tiffs in error. 

Timberlake & Nelson, of Staunton, for defendant in error. 



GRANT v. CHESAPEAKE & O. RY. CO. et al. 

Jan. 12, 1915. Rehearing Denied Jan. 27, 1915. 

[84 S. E. 9.] 

1. Navigable Waters (§ 36*) — Rights between State and Riparian 
Proprietors. — Title to the water of the river above tide and between 
the termini of the James river and the Kanawha canal is vested in 
the commonwealth and its grantees, and not in its riparian proprie- 
tors. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. 
§§ 180-200; Dec. Dig. § 36.* 10 Va.-W. Va. Enc. Dig. 342; 14 Va.-W. 
Va. Enc. Dig. 759; 15 Va.-W. Va. Enc. Dig. 720.] 

2. Navigable Waters (§ 39*) — Riparian Rights — Laches. — Any water 
power rights of a riparian owner on the James river is lost by 
laches; he for more than a half century witnessing, without objection, 
the exclusive appropriation of the water of the river by the state 
and the transfer of its rights therein to others, and the contracting 
by a city for its water supply therefrom, and other changes in the 
condition and relation of the property and the parties as to make 
it inequitable to permit his claim to be enforced. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. 
§§ 21, 53, 82, 103, 112, 117, 127, 239-244; Dec. Dig. § 39.* 10 Va.-W. Va. 
Enc. Dig. 342; 14 Va.-W. Va. Enc. Dig. 759; 15 Va.-W. Va. Enc. Dig. 
720.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Appeal from Law and Equity Court of City of Richmond. 

Suit by W. E. Grant, Jr., executor, against the Chesapeake & 
Ohio Railway Company and the City of Richmond. Bill dis- 
missed, and complainant appeals. Affirmed. 

Willis B. Smith and S. A. Anderson, both of Richmond, for 
appellant. 

Henry Taylor, Jr. and H. R. Pollard, both of Richmond, for 
appellees. 



E. W. FACE & SON v. CHERRY et al. 

Jan. 12, 1915. Rehearing Denied Jan. 27, 1915. 

[84 S. E. 10.] 

1. Nuisance (§ 32*)— Private Nuisance— Public Nuisance— Pleading. 

— A bill to enjoin the operation of a brick manufacturing plant as a nui- 
sance, injuriously affecting plaintiffs' property and health and the en- 
joyment of their home, which alleges that the smoke, soot, etc., af- 
fects plaintiffs' dwelling and "other property in the neighborhood," 
complains only of a private nuisance, within the rule that nuisances 
of a private nature occur in the erection of structures obnoxious or 
hurtful to buildings used for residence and business purposes, and 
that a business which imperils the comfort or health of inmates of 
neighboring dwellings may be enjoined. 

[Ed. Note.— For other cases, see Nuisance, Cent. Dig. §§ 77-83; 
Dec. Dig. § 32.* 10 Va.-W. Va. Enc. Dig. 533; 14 Va.-W. Va. Enc. 
Dig. 786; 15 Va.-W. Va. Enc. Dig. 746.] 

2. Appeal and Error (§ 1062*) — Harmless Error— Errors Not Af- 
fecting Result. — The error in directing a trial by jury of the issue, 
in a suit to restrain a nuisance, was immaterial, where the jury failed 
to agree, and the court, at the request of both sides, set aside the 
order for submission and disposed of the controversy on the evidence 
in the case, including that taken before the jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 4212-4218; Dec. Dig. § 1062.* 1 Va.-W. Va. Enc. Dig. 582; 14 Va.- 
W. Va. Enc. Dig. 91; 15 Va.-W. Va. Enc. Dig. 66.] 

3. Nuisance (§ 28*) — Private Nuisance — Abatement — Laches.— 
Where conditions creating a nuisance by the operation of a brick 
manufacturing plant over a period of many years were gradual and 
cumulative in their character, and the nuisance was a continuing one, 
laches did not defeat injunctive relief. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. § 68; Dec. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



